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LETTER OF SUBMITTAL

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
Washington, DC, April 25, 2014.
Hon. JOE BIDEN,
President, U.S. Senate,
Washington, DC.

DEAR MR. PRESIDENT: Under authority of Senate Resolution 253
agreed to on October 3, 2013, I am submitting to you a report of
the U.S. Senate Special Committee on Aging entitled: Pushing the
Envelope: Publishers Clearing House in the New Era of Direct
Marketing.

Senate Resolution 4, the Committee Systems Reorganization
Amendments of 1977, authorizes the Special Committee on Aging
“to conduct a continuing study of any and all matters pertaining
to problems and opportunities of older people, including but not
limited to, problems and opportunities of maintaining health, of as-
suring adequate income, of finding employment, of engaging in pro-
ductive and rewarding activity, of securing proper housing and,
when necessary, of obtaining care and assistance.” Senate Resolu-
tion 4 also requires that the result of these studies and recom-
mendations be reported to the Senate annually.

I am pleased to transmit this report to you.

Sincerely,
BILL NELSON,
Chairman.

(I1D)
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EXECUTIVE SUMMARY

In the summer of 2013, the Aging Committee initiated an investigation into the recent business
practices of Publishers Clearing House (PCH), a direct marketing company famous for surprising
its sweepstakes players with large cash giveaways. Over the past two decades, PCH has often
drawn the attention of Congress and state law enforcement. In 1999, PCH was one of four
companies whose sweepstakes practices were examined by the U.S. Senate Permanent
Subcommittee on Investigations (PSI), then chaired by Senator Susan Collins. PCH entered into
consent agreements with state Attorneys General in 1994, 2000, 2001, and 2010, Several recent
accounts suggested PCH was continuing to employ messaging that was misleading consumers,
often the elderly, into believing they were close to winning a PCH prize and could increase their
odds of winning by purchasing items from PCH.

The Committee’s review focused on recent paper and electronic mailings distributed by PCH and
sought to answer the question of whether the company was continuing to send misleading
messages to consumers. The Committee reviewed hundreds of PCH communications, the vast
majority of which were electronic, and with the assistance of an expert in marketing and
persuasion, who also reviewed dozens of PCH communications, documented the messages
contained therein. The Committee largely focused on the practices highlighted and found most
troubling by PSTin 1999, as well as by state Attorneys General, who crafted corresponding
protections in their consent agreements with PCH.

In the late 1990s, the sweepstakes industry marketed to its customers primarily through the mail,
sending, in aggregate, over 1 billion mailings each year. For this reason, the legislation authored
by Senator Collins and passed by Congress in response to the PSI investigation—the “Deceptive
Mail Prevention and Enforcement Act” (P.L.106~168)—focused on communications sent
through the mail. Since that time, however, the volume of communications delivered through
the mail has declined, while online communications have increased dramatically, a transition that
could not have been foreseen 15 years ago.

The Committee’s review raised serious questions regarding PCH’s current communications
practices and their compliance with the Deceptive Mail Prevention and Enforcement Act and
PCH’s settlements with state Attorneys General, These include concerns about representations
surrounding a consumer’s odds of winning a prize and the relationship between the sweepstakes
and placing orders from PCH. Recent communications also may push the limits of requirements
in the consent agreements pertaining to disclosures as well as provisions addressing messages
regarding luck, the loss of previous entries, and individualized attention from PCH. To the
extent PCH is relaying these messages, the critical protections provided by the Deceptive Mail
Prevention and Enforcement Act and consent agreements of state Attorneys General may be
weakened, and the often unsuspecting customers of PCH~—many elderly—may be paying the
price. Given the shift to electronic communication that has occurred in the past 15 years, this




report concludes that it may be appropriate to consider legislation that would better protect
consumers in the context of electronic sweepstakes communications.




8 BACKGROUND

Headquartered in Port Washington, New York, Publishers Clearing House (PCH) is a privately-
held direct marketing company that sells magazine subscri ptions and merchandise, which it
promotes by regularly holding large cash giveaways. * In recent vears, PCH has developed a
sizeable online presence, operating a collection of websites that includes a search engine, a news
site, and several sites offering prize-based games, The well-known PCH sweepstakes, which the
company promotes to drive traffic to its merchandise and magazine offerings, is often broadcast
on television and involves the “PCH Prize Patrol” showing up at the door of an unsuspecting
winner with balloons, flowers, and a big check. Earlier this year, PCH advertised what it called
“the largest prize PCH has ever offered”™: $1 million a year for life and an additional $1 million a
year for life awarded to a designee of the winner’s choosing, The odds of winning this prize
were 1 in 1.3 billion.® According to PCH’s website, the company recently saw revenues of $750
million.?

In 1992, after receiving hundreds of consumer complaints over a two-year period, the New York
Attorney General announced that he was investigating claims that PCH used illegal and
deceptive practices in the promotion of its sweepstakes.” In 1994, PCH agreed to pay $490,000
to 14 states after the investigation led to allegations that PCH mailings were misleading people
into believing they were finalists in a sweepstakes and could increase their odds of winning by
buying magazines promoted by PCH.® PCH admitted no wrongdoing but agreed to more clearly
define terms such as "finalist,” "tied," and "tie breaker,” display an entrant’s odds of winning,
and emphasize a “no purchase necessary” message.”

In 1999, the Permanent Subcommittee on Investigations (PSI) of the U.8. Senate Commitiee on
Governmental Affairs, then chaired by Senator Susan Collins, held hearings to examine
deceptive sweepstakes mailings and promotions. One witness broke down in tears at the hearing
as he recounted how he had bought $15,000 worth of products in his efforts to win various

' See Appendix 1 of this report for an explanation of PCH’s year-round reliance on sweepstakes.

2 publishers Clearing House Website, “Publishers C learing House Overview™ (online at hitp://info. pch.convabout-
publishers-clearing-house/publishers~clearing-house-overview).

: Pubhshers C lcarmg House Official Rules {online at http;//ms
) cte) {accessed Jan, 23, 2014),

Pubhshcrs Clearing House, Publishers Clearing House History (data as of 20 iZ) {online at
(o pehcomyabout-publishers-clearing-house/publish

® State Investigates Sweepstakes; Clearing House Denies Consests ave 'Deceptive,’ Newsday (Jan. 29, 1993},
® There’s a Sucker Lured Every Minute by ‘Prize Giveaways,” Hartford Courant (Sept. 3, 1994).
7 Publishers Clearing House Reaches Deal With 14 States, The Associated Press (Aug. 25, 1994).




sweepstakes, including PCH sweepstakes.® The hearings revealed the sophisticated—and often
very deceptive—nature of PCH’s direct marketing campaign, which used highly personalized
communications to lead many consumers to believe they were just a few purchases away from
winning a big prize. The hearings also explored the particularly devastating impact of these
practices on the elderly. A representative of AARP testified at the hearing that 40 percent of
older Americans who receive sweepstakes solicitations respond to them, and 40 percent of those
who respond believe making a purchase will or may increase their chances of winning.

In conjunction with the hearings, Senator Collins introduced 8. 335, The Deceptive Mail
Prevention and Enforcement Act, which was signed into law later that year. While not
superseding existing state laws, the law strengthened prohibitions against mailings that mimic
government documents and created new standards for disclosure by requiring that mailings
include the odds of winning a prize, the rules of the contest, and a statement that no purchase is
necessary. The law also created civil penalties that range from $50,000 to $1 million, depending
on the volume of the mailing, and twice that amount where the mailing violates a previous order
against deceptive mailings. The law also gave the U.S. Postal Inspection Service new tools to
combat deceptive mailings sent through the U.S. Postal Service.?

At the time of the Senate hearings, many state Attorneys General were also investigating PCH.
In 2000, PCH settled with 23 states and the District of Columbia over additional allegations that
the company was misleading consumers into believing that they were close to winning a prize
and that ordering magazines and other merchandise would increase their odds of winning. '
PCH admitted no wrongdoing but agreed to pay over $18 million, including $15.9 million in
restitution to customers. In 2001, 26 states settled with PCH over essentially the same
allegations, with PCH apologizing for the injury it caused to consumers and agreeing to pay
another $34 miltion, including $1 million in civil penalties.!’ Years later, several states took yet
another look at PCH communications and did not see an appreciable change in the company’s
mailings in response to the settlements. This led to allegations that the company was violating

¥U.S. Senate Committee on Governmental Affairs, Permanent Subcommittee on Investigations, Heating on
Deceptive Mailings and Sweepstakes Promotions, 106" Cong. (March 8 and 9, 1999) (S. Hrg. 106-71),

? Pub.L. 106168, codified at 39 U.S.C. 30,

" New York Attorney General, Press Release, Spitzer Announces Landmark Setilement with Publishers Clearing
House (Aug. nline at hitn://wwiv.ag.ny gov/press-releasce/spilzer-apnounces-landmark-seitioment-
publishers

! Connecticut Attorney General, Press Release, (7' Reaches Unprecedented $34 Million Settlement with Publishers
Clearing House (Tune 26, 2001) (online at hitp//wwiv.ct gov/ap/cwp/view T76&0=283738) (See also,
Footnote 1 on pg. 36 of PCH’s 2001 Consent Agreement with state Attorneys General).




its earlier agreement, and PCH again settled—this time with 33 states and the District of
Columbia for $3.5 million."

In recent years, PCH has continued its traditional paper-mail operation while increasing its
contact with consumers through an expanded online presence. In a letter to the Committee, PCH
confirmed that its “online program is now many times larger than offline in terms of outgoing
solicitations.” ™ The PCH network of websites is accessed by 5.8 million unique visitors each
month™ and approximately 445 million individuals are “actively engaged” with “PCH
Save&Win,” which is an online interface that provides PCH coupons for a variety of goods. ™ In
addition to increasing the number of contacts with many consumers, using the Internet also
allows PCH to increase the complexity of its interactions with its customers, who now must
navigate a series of interactive webpages—some full of product advertisements—to enter a
sweepstakes.

iL THE AGING COMMITTEE’S REVIEW

In the last year, the Aging Committee received several reports of elderly consumers who were
making frequent purchases from PCH with the belief that they were close to winning a PCH
sweepstakes. One elderly Pennsylvania man called his son to ask him if he was interested in
coming to visit later in the week because PCH would be awarding a prize, and it was looking like
he was going to win. The man’s son later learned that in both 2012 and 2013 his father had spent
over $1,300 on small-dollar orders from PCH. In two separate months, he spent over $325 of his
$1,780 per month fixed income on orders from PCH.

After hearing these stories—and given PCH’s history with state Attorneys General as well as the
company’s leading role in the promotion of sweepstakes—the Committee undertook a review of
hundreds of recent PCH communications, both mail and electronic. '* PCH offers an important
case study in whether the current legal framework and enforcement approach are effectively
eradicating deceptive practices, especially those deemed most troubling by state law enforcement
officials, PCH’s recent expansion into online direct marketing rooted in the promotion of

' Colorado Attorney General, Press Release, Attorney General Announces Multistate $3.5 Million Settlement with
Publishers Clearing House to Settle Contempt Charges (Sept. 9, 2010) {online at

hitpo/iwwy.coloradoatiorey seneral. gov/press/news/20 10/09/0% attomey_general annonnces_multistate 33 millio
asettlement pub 3

'* Appendix 4, Letter from Harold William Low, PCH Senior Vice President & General Counsel, to Joel Eskovitz,
Aging Committee Majority Chief Counsel (March 31, 2014}, pg. 4.

Y PCH Digital, “About Us™ (Fcb. 2014) (online at http:/Avww. pehdigital com/about-us/peh-digital/).
' Specific Save & Win numbers taken from H. Low letter to J. Eskovitz (March 31, 2014), pg. 4.

' At least 80 percent of the PCH sweepstakes communications reviewed by Comumittee staff were e-mails or other
forms of clectronic communication.




sweepstakes also raises new questions concerning the effectiveness of the current framework and
its application—or perhaps lack of application—to electronic sweepstakes communications.

The Committee addressed its primary concerns in a letter to PCH, and PCH was entirely
cooperative in responding to the Committee’s questions. PCH explained the various levels at
which its mailings are reviewed and its cooperation with law enforcement, which includes
regularly sharing information with federal and state law enforcement agencies. PCH’s response
did not, however, alfeviate the Committee’s underlying concerns.

I SUMMARY OF FINDINGS

The settlements reached between PCH and state Attorneys General were intended to
fundamentally alter the way in which PCH conducted its business by eliminating two of its
tactics: (1) relaying messages that led consumers to believe they were somehow closer than
others to winning a prize and (2) making representations that a consumer’s history of orders from
PCH might in some way be tied to the consumer’s odds of winning. Although the settlements
focus on PCH’s paper mailings, they also apply to electronic communications.!”

Despite many provisions in the settlements intended to wipe out these and other practices, the
Committee’s review of hundreds of recent PCH solicitations, including traditional paper mailings
and e-mail communications, found numerous examples of communications that appear to push
the limits of the provisions of the settlements. In fact, the review raises questions concerning
whether PCH is regularly sending some of the exact messages that were the focus of prior
settlements. Committee staff’s conversations with consumers and review of consumer
complaints against PCH confirm that at least a segment of PCH’s current audience stili finds in
PCH communications some of the exact messaging the settlements sought to eliminate.

This document highlights ways in which it appears PCH may be communicating in a manner
prohibited by the Deceptive Mail Prevention and Enforcement Act and/or the agreements with
state Attorneys General. While the Committee’s review raised serious questions regarding
PCH’s compliance with a number of settlement provisions, the Committee specifically focused
on the half-dozen issues that arose most frequently or involved the most basic principles of the
Deceptive Mail Prevention and Enforcement Act and/or the settlements, which include:

®  Chances of Winning a Prize: Recent PCH comymunications contain messages
that may mislead reasonable consumers into believing they are close—or at least
closer than other entrants—to winning a prize, despite provisions in the Deceptive

7 See, e.g., Section 29 of the 2001 Consent Agrecment with state Attorneys General (“This agreement shall apply as
fully as practicable to communications via the Internet, including E-mail and Internet web pages™).




Mail Prevention and Enforcement Act and the settlements that clearly prohibit
such messages.

Individualized Attention: Recent PCH communications contain messages that
may mislead reasonable consumers into believing they are receiving
individualized attention from PCH, including attention from the PCH Prize Patrol,
despite settlement provisions that clearly prohibit such messages.

Relationship between the Sweepstakes and Placing an Order: Recent PCH
communications contain messages that may mislead reasonable consumers into
believing their history of ordering from PCH is tied to their chances of winning a
prize, despite provisions in the Deceptive Mail Prevention and Enforcement Act
and the settlements that clearly prohibit such messages.

Lesing Previous Entries: Recent PCH communications contain messages that
may mistead reasonable consumers into believing their previous, valid entries are
at risk of forfeiture if the consumers do not respond to additional PCH
solicitations, despite settlement provisions that clearly prohibit such messages.

Representations of Luck: Recent PCH communications employ scratch-off
devices and other similar games that may mislead reasonable consumers into
believing they were lucky to achieve a particular result, despite settlement
provisions that clearly prohibit sending such messages.

Required Disclosures: Recent PCH communications may omit or obscure
disclosures that are required by the Deceptive Mail Prevention and Enforcement
Act and the settlements.

h




V.  SETTLEMENT PROHIBITIONS AND RECENT PCH COMMUNICATIONS

A, Chances of Winning a Prize

The Deceptive Mail Prevention and Enforcement Act: “Any matter otherwise legally
acceptable in the mails which is described in paragraph (3) is nonmailable matter [and]
shall not be carried or delivered by mail [...]

(3) Matter described in this paragraph is any matter that [...]

(1i)(IX) contains a representation that contradicts, or is inconsistent with
sweepstakes rules or any other disclosure required to be made” (Section
103)

2001 Settlement Prohibitions: “PCH shall not represent to a recipient that

[6)] He or she will win, is likely to win, is close to winning, or that his or her
winning is imminent;

(i)  He or she has been specially selected to receive a sweepstakes entry
opportunity;

(iiiy  He or she is among a select group with an enhanced chance of winning 2 prize,
ot is more likely to win than other entrants in that group; or

(iv)  The elimination of other persons has enhanced his or her chances of winning a
prize (other than by reason of the failure of others to enter)” (Section 15, p. 8-9)

2010 Settlement Prohibition: PCH shall not use “any term that misrepresents that the
Recipient has an enhanced status or position within a Sweepstakes superior to other timely
entrants to describe any such status or position” (Section 4, p. 10)

Recent PCH Communications: Recent communications often state that an individual was
“selected to receive” a particular notice, such as a “Final Step Notice,” and must take action to
secure “an entry on the winner selection list”'® The statement that a consumer was “selected to
receive” a communication appears inconsistent with the prohibition in subparagraph (if) of the
2001 settlement. The reference to a “final step” and the use of the term “winner selection list”
may send messages that appear contrary to subparagraph (iii).

Other communications reference a “final winner selection list” [emphasis added]. For example,
one such communication—titled an “Official Notice of Imminent Winner Selection”—explains
that, upon timely reply, a consumer’s forthcoming prize number “will be added to the final
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winner selection list making it fully eligible to win our [...] Prize ™" Despite the use of this
stronger language, which sometimes appears in PCH communications as the date on which the
prize will be awarded draws near, there appears to be no substantive difference between the
winuer selection Hst and final winner selection list; both appear to refer to the same thing, which
is simply the pool of timely entries, all equally eligible to win.

Similarly, another communication explains “the name ‘[Redacted]’ could be the name which
we end up filing as our big winner. Isay that because the Prize Number we're about to issue
solely to you is fully valid and eligible to win $7,000.00 A Week For Life.” The communication
directs the recipient to review a “Declaration of Eligibility,” which is the statement a winner
must review and sign upon receiving his prize to verify that neither he nor anyone in his
immediate family is an employee of PCH. 2 Referencing a “fully valid and eligible” prize
number, which may seem to distinguish this prize number from others, and essentially asking the
consumer to confirm that he or she is eligible to accept a sweepstakes prize, may send messages
that the recipient is somehow close to winning—or at least more likely to win than other
entrants.

Numerous other PCH solicitations relay messages that may lead a recipient to believe he or she
is close to winning, especially when their cumulative effect is considered. For example, a
mailed letter reads: “I hope this letter finds you and your family well, because 1 have fantastic
news! [...] Now, I'm writing to you today [Name Redacted] because, based on a recent series of
events, you could become the winner of this life-changing prize.” The letter is accompanied by
an insert of “Stay Rich Tips for New Winners,” which the insert explains are provided by PCH to
new winners; the tips tell recipients to “buy and spend smart” and “contact a reputable
accountant or financial advisor,”%

The examples in the following section, Individualized Attention, also appear inconsistent with the
settlement prohibitions outlined in this section,




B. Individualized Attention

2001 Settlement Prohibitions: “PCH shall not misrepresent that the recipient is receiving
individualized attention from PCH in connection with winning a prize” (Section 15, p. 9)

PCH shall not represent “that the Prize Patrol is coming to the Recipient’s house to award a
Prize, or us[e] the Prize Patrol or any reference to the prize patrol to Misrepresent

{(a) that the Recipient is receiving individualized attention from PCH in connection
with winning a prize,

(b) that the Recipient’s winning is imminent,

{c) that the Recipient is more likely to win than is in fact the case, or

(d) that the Recipient is among a select group with an enhanced chance of winning a
prize” (Section 15, p. 11)

Recent PCH Communications: Several solicitations incorporate detailed maps of the
recipient’s neighborhood, along with, for example, a statement that the prize is “approved for
delivery.” One of these solicitations also states that a set of information “has been confirmed in
your file at PCH Headquarters” and will be used if the recipient is selected as the winner. The
information includes the specific names of a local florist and local hotel, and the Prize Patrol
status is identified as “On Standby for delivery.”® A similar communication also includes
directions from the florist to the recipient’s home, along with a list of local media contacts. ™

A video that appears in the midst of an online sweepstakes communication includes personalized
messages from two PCH employees. The use of technology and clever editing allow the
employees to seemingly address the recipient by name—as if the video was specifically recorded
for that individual. The video includes a message from Danielle Lam, a member of the PCH
Prize Patrol, which is the group that delivers prize money to sweepstakes winners. She says, “Hi
[Name Redacted]. Ihave great news: our contest files show us that you want to win” and then
explains that following the video the recipient may enter for another chance to win, * The use of
technology to present what some may interpret as a highly personalized message and the
reference to the recipient’s file at PCH headquarters, which the recipient is told somehow
demonstrates a desire to win, may lead consumers to believe they are receiving individualized
attention from PCH in connection with winning a prize. These examples also may raise concerns
regarding representations related to the odds of winning a prize, which are discussed in the
previous section, Chances of Winning a Prize.

= Video accessed through Publishers Clearing House solicitation 13496AUHD, Received Nov. 28, 2013 and
accessed Nov. 30, 2013, Also viewed February 24, 2014,




2001 Settlement Prohibitions: PCH shall not represent “that the Recipient is the only
person, or is one of only a few persons, to whom the communication has been delivered,
when such is not the case, or [...] that the group of persons to whom the communication
has been delivered is smaller than it actually is” (Section 15, p. 12)

Recent PCH Communications: As noted, PCH solicitations often explain that the recipient
was “selected to receive” a communication, which some may perceive as a statement that the
recipient is among a chosen group—or at least that many similarly situated subscribers did not
receive the solicitation, even though it appears these are often mass mailings.

A PCH solicitation explains that “Verified Prize Level Statistics™ show that, by accepting the
“adjustment” available in the solicitation, the recipient’s entry “would be among less than 1%
eligible to win"? This statement may be misleading, because some consumers may concluds
that responding will leave them with substantially better odds of winning a prize as compared to
other entrants due to PCH eliminating other entries. The rules governing PCH winner selection,
however, include the fact that all timely received entries for a particular drawing are equally
eligible to win. %

PCH explained to the Committee that the one percent referred to “entries in the giveaway
eligible to win the elevated prize of $6,750” and PCH based this statement on an understanding
that the number of respondents to this particular solicitation “was statistically expected to be less
than 1% of the total number of entries in the giveaway ” ™ The text of the communication,
however, explains that “less than 1% of all entries for this giveaway — are authorized to go for
this Elevated Level weekly payout [ ...] Recipients of this Notice, like you, are already
authorized to go for this ELEVATED prize level payout.” This statement does not appear
entirely consistent with PCH’s explanation, which stated that the one percent referred not to how
many entrants were afforded an opportunity to enter-—which the e-mail seems to indicate-—but
rather to how many of those entrants PCH expected to provide a timely response to that
opportunity.

S PCH, Winner Selection Methodologies (online at ke pet

gmethodelogies).

Loemvsonswmer-infonmation/winner-selection-lbr

* This solicitation alse appears inconsistent with Section 17 of the 2001 Consent Agreement, which states that
“PCH shall not Represent that a Sweepstakes Prize will or may be awarded in a non-random manner or that any
eniry has, will have, or may have any advaniage over other timely entries in a Sweepstakes.”

* Appendix 3, Letter from Harold William Low, PCH Senior Vice President & General Counsel, to Joel Eskovitz,
Aging Committee Majority Chief Counsel (Feb. 7, 2014).




C. Relationship between the Sweepstakes and Placing an Order

The Deceptive Mail Prevention and Enforcement Act: “Any matter otherwise legally
acceptable in the mails which is described in paragraph (3) is nonmailable matter [and]
shall not be carried or delivered by mail [...]

(3) Matter described in this paragraph is any matter that--[...]

(1i)(1) does not contain a statement that discloses in the mailing, in the rules,
and on the order or entry form, that no purchase is necessary to enter such
sweepstakes,

(1) does not contain a statement that discloses in the mailing, in the rules,
and on the order or entry form, that a purchase will not improve an
individual’s chance of winning with such entry; [...]

(V1) represents that individuals not purchasing products or services may be
disqualified from recetving future sweepstakes mailings” (Section 103)

2001 Settlement Prohibitions: “PCH shall not Represent that a purchase 1s necessary to
enter or win a Sweepstakes or that ordering improves the Recipient’s likelihood of
winning. Without in any way limiting the scope of the foregoing, the following acts and
practices are deemed to violate this provision:

(a) Representing that an Order or a person’s Order history has resulted in, will result
in, or may result in any special, different, or enhanced status in a Sweepstakes or
with PCH relating to a Sweepstakes. [...]

(c) Representing that a person’s ordering history enhances the likelihood of winning,
such as through report cards, performance reviews, and winner profiles” (Section
20, p. 14-15)

Recent PCH Communications: The investigation by PSI in the late 1990s found that
sweepstakes marketers used “deceptive language to entice consumers into making purchases of
products that they neither need nor want.”>' The state Attorneys General also identified this
practice in their consent agreements. PCH solicitations often send what may be confusing—if
not misleading—messages regarding the conuection between the sweepstakes and placing an
order, For example, when clicking through pages of products for sale to reach the page on which
the consumer can confirm an entry into the sweepstakes, a box appears that states “4& No Order

' U8, Senate Committee on Governmental Affairs, Report io Accompany S
g7

5(S. Rept. 106-102) (July 1. 1999),

10




on File!” The consumer is told that his or her customer status will be upgraded if he or she
places an order,

Other notices, also appearing in the midst of entering a sweepstakes and usually accompanied by
lists of products for sale through PCH, read: “Order History Review: No Order Ever Placed”™
and “WAIT! We See That You ARE NOT PLACING AN ORDER!”* Anocther pop-up shows
an order status meter, indicating that a consumer will derive “special customer benefits” from
placing an order and warning “others are certain to claim” these benefits. Immediately below a
list of winners from the recipient’s local area, a communication states “Order today, and we will
Update Your Order Status” and “We Are Waiting to Hear From You!™® An envelope used for
mailing in a sweepstakes entry includes a detachable notice on the envelope flap that must be
removed before using the envelope, which reads “O0PS! Did you forget to place an order?™’

A communication already discussed above first asks consumers to review a form that prize
winners must sign to confirm that neither they nor their relatives work for PCH and then informs
the recipients that their “order activity will be reviewed weekly.” This notice appears
immediately after the consumer reviews the eligibility document and before the consumer is
directed through pages of product listings, which must be reviewed before confirming a
sweepstakes entry. ™

These warnings or notices regarding placing an order usually clarify, typically in smaller font,
that the benefits gained by placing an order are simply the customer benefits that PCH affords to
all its customers, such as the 100 percent satisfaction guarantee and “fast and convenient order
processing.” However, some reasonable consumers faced with various notices and warnings
about their order histories—notices and warnings that typically appear in the midst of entering a
sweepstakes—may assume these messages are connected to the consumers’ entry into the
sweepstakes. In other words, they might assume that, as the settlement states, a purchase “may
result in [a] special, different, or enhanced status in a sweepstakes.”

Another e-mail communication tells the recipient: “Place any order from this Notice and your
Customer rewards will begin INSTANTLY.” These rewards include “Continued recognition as

* Exhibit

¥ See, e. - &




a top customer on file”—the meaning of which is not clear. The communication also contains a
message about a customer-only sweepstakes, explaining that the recipient will “be in the running
for a $100,000,00 Customer Loyalty Prize from Gwy. No. 2224 provided [he or she] respond[s]
by the 12/9 (11:59PM, ET) entry deadline.”® The side-by-side mentions of the need to make a
purchase in order to secure recognition as a top customer and the availability of a sweepstakes to
those who previously made purchases from PCH and who respond to the notice may lead
recipients to believe these two messages are linked.

In a mail solicitation, the sweepstakes “entry-order document,” which is the focal point of any
PCH mailing and the standard method by which a consumer enters a PCH sweepstakes through
the mail, explains “to validate ALL EIGHT (8) Prize Numbers, you MUST RETURN this form
by the 11/11/13 EARLY DEADLINE!” *! Another insert in this mailing states: “Order today to
avoid forfeiture of your bonus points!”* 1t is unclear from the communication what these bonus
points entail, but they appear to only be available to those who place an order. Another
document also references the availability of an upgraded prize. Importantly, the entry-order
document also reads: “This form for orders only. If not ordering, see official rules for entry
details.”

The reference on the entry-order document to the official rules appears intended to direct the
customer to a separate insert, which mentions, in small font, the fact that the recipient can also
enter over the phone. ™ Not only is this explanation not easy to find, but entering over the phone
is far less engaging than using the entry-order form, which requires the consumer to affix “a
prize number validation label” and offers the customer the chance to win an additional $1,000 by
playing PCH Poker, a game that appears on the back of the entry form. Furthermore, it is not
clear whether entering over the phone will allow the customer to play the PCH Poker game or
claim the full eight entries, the upgraded award, or the bonus points. Multiple messages
contained in this single form may lead the recipient to believe that placing an order will further
the recipient’s chances of winning.




D. Losing Previous Sweepstakes Futries

2001 Settlement Prohibitions: “PCH shall not Represent that the Recipient’s failure to
respond to a communication will or may result in the forfeiture or other loss of any
previous valid entry or loss of any Prize to which the Recipient is or may be entitled, or
Misrepresent that failure to timely return an entry will or may result in a loss of
opportunity to enter the same Sweepstakes by response to another mailing or by an
alternative method of entry” (Section 21, p. 16)

Recent PCH Communications: PCH communications frequently warn the recipient that he or
she is at risk of disqualification. For example, one e-mail communication, with the subject
“Disqualification Warning,” explains “Final & Only Call [...] Your Lifetime Prize Number is in
Danger of DISQUALIFICATION!"* A careful reading suggests that, perhaps
counterintuitively, “disqualification” refers to the notion that if the recipient does not respond to
this solicitation, he or she will not be permanently assigned the prize number available through
this solicitation. In other words, it appears to be a convoluted way of stating that he or she will
not be eligible to win if he or she does not enter.

Solicitations also often reference forfeiture. For example, one headline reads “Action Required
to Avoid Forfeiture.”® After a careful reading, it seems the use of the word forfeiture again
merely refers to the fact that, if the recipient does not enter, he or she forfeits any claim to
whatever money he or she might have won from that missed entry. A common-sense
understanding of words like “disqualification” and “forfeiture,” and the extent to which the
meaning of these words as used by PCH is often hidden in the solicitation’s smaller text and
filled with PCH’s technical terms, may lead reasonable consumers to conclude that they refer to
previous entries.

Similarly, another solicitation states: “WARNING! You have a recent entry on file — thank you.
But please note: failure to respond to this Notice will automatically activate this WATVER "%
Again, the common-sense reading of this solicitation—the mention of a recent entry and the
possibility of waiver in the same sentence—may lead reasonable consumers to believe a failure
to respond could result in the forfeiture of previous valid entries.

Even before a consumer takes any affirmative action in connection with a particular sweepstakes
entry opportunity, PCH sometimes “provisionally” places a “Prize Number” on the “Winner
Selection List.” PCH then directs the recipient to validate this entry to retain its placement on
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the list. ¥’ Some solicitations reference multiple prize numbers that are all at stake if the recipient
does not respond; one solicitation, for example, says eight prize numbers must be validated. **
Those who do not understand the unusual way in which PCH sometimes conducts its entry
process may assume this provisional placement stems from the recipient’s previous entry—and
conclude that the previous entry’s status is at stake. In fact, this may be the more logical reading
of these messages.

E. Representations of Luck

2001 Settlement Prohibitions: PCH shall not use “a scratch-off device that reveals
information Representing that the Recipient was lucky to receive the scratch-off device, or
that the information communicated by the device is determined by luck, when in fact ail or
substantially all recipients received scratch-off devices bearing the same or substantially
the same information”

Similarly, PCH is prohibited from “Representing that the recipient is lucky or is on a lucky
streak” (Section 15, p. 12)

Recent PCH Communications: PCH continues to use scratch-off tickets that may imply
various outcomes are possible, even though it appears that, in at least some cases, a substantial
majority of tickets reveal the most desirable outcomes, For example, the “PCH Money Tree
Ticket” appears to always reveal the highest available prize of $500.%  Tn addition to the $500
prize opportunity, the “Money Tree” tickets reviewed by Committee staff also displayed a $100
prize value, which would seem to suggest that this is a possible outcome. According to the fine
print in PCH’s Sweepstakes Facts for this giveaway, however, the only available prize appears to
be a $500 prize. Additionally, the language on the scratch-off card explains that the card simply
entitles the recipient to an “opportunity to win this [...] prize.” The language and presentation
may not only lead some recipients to believe they were lucky to get the $500 prize value, but
may also lead them to believe they have won this prize—and not just an entry into a
sweepstakes.

Another card, which explains that the recipient may win “up to $500,” also may suggest multiple
prizes are available, including prizes of $100, $200, $300, $400, and $500.% The Sweepstakes

"7 Exhibit D
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it W (Onthe “Money Tree™ card, the Giveaway #3887 appears. According to the Sweepstakes Facts for
Giveaway #3887, this giveaway involves one prize of $500.)
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hibie X, (On the “Unwrap the Cash” card, the Giveaway #3974 appears. According to the Sweepstakes Facts
for Giveaway #3974, this giveaway involves two prizes: one at $400 and one at $300.)




Facts indicate that the giveaway only involves prizes of $400 and $500; thus, it appears all
players reveal one of the two most desirable prizes.

The basic understanding of scratch-off tickets that many consumers will bring to these games—
especially the assumption that not every ticket reveals one of a few, seemingly winning,
outcomes—may lead some recipients to believe they were lucky to reveal a particular result.

PCH also occasionally offers online scratch-off games. For example, after the recipient enters a
sweepstakes, the recipient is told that he or she has qualified for an additional bonus called
“Lucky 7°s,” which offers the opportunity to “win up to $100,000.” The recipient is asked to
click a button to uncover three matching prize amounts. > According to PCH, no entry in the
“Lucky 7°s” game reveals a non-winning outcome. Instead, every entry reveals an opportunity
to win between $80,000 and $100,000; and 80 percent of recipients receive the largest prize
opportunity of $100,000.

E. Required Disclosures

The Deceptive Mail Prevention and Enforcement Act; “Any statement, notice, or
disclaimer required under paragraph (3) shall be clearly and conspicuously displayed”
{Section 103)

2001 Settlement Provisions: The Sweepstakes Facts Disclosure must appear clearly and
conspicuously “in all personalized Sweepstakes Communications containing Sweepstakes
entry opportunities or offering Merchandise for sale” (Section 24-26, p. 17-20)

“This agreement shall apply as fully as practicable to communications via the Internet,
including E~mail and Internet web pages. To the extent that placement or formatting
requirements for certain disclosures imposed herein cannot be complied with in this
electronic medium, the following provisions will control:

a. In Sweepstakes Communications containing an entry opportunity delivered via E-
mail, the disclosures required in paragraph 24 above and set out in Exhibit A shall
be made in the text of the E-mail itself...” (Section 29, p. 21)

Recent PCH Communications: There are numerous instances of personalized e-mail
communications containing information about a sweepstakes opportunity in which the
Sweepstakes Facts Disclosure™ does not appear in the e-mail >

S Exhibit Y
% Appendix 3, Letter from H. Low to J. Eskovitz (Feb, 7, 2014).
** See Exhibit Z for example of Sweepstakes Facts Disclosure
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In addressing one such communication,™ PCH explained to the Committee that “the e-mail in
question does not contain an entry opportunity, and recipients cannot enter the sweepstakes from
the e-mail.”*® Based on this statement, it appears PCH interprets an “entry opportunity” in the
context of e-mail to include only e-mails through which the consumer can finalize a sweepstakes
entry—in other words, an e-mail that offers an option to enter a sweepstakes with a single click.
This is a narrow reading of this provision of the Consent Agreement. A broader reading of
“entry opportunity” would include e~-mail communications that contain information about the
opportunity to enter a sweepstakes along with a link through which the consumer initiates the
process of entering the sweepstakes, even if it does require the consumer to click through several
web pages to complete the entry.

The Deceptive Mail Prevention and Enforcement Act required similar disclosures in sweepstakes
mailings. According to PSI's report on the law, requiring disclaimers to appear in “locations in a
sweepstakes promotion most likely to be read by the recipient [would] ensure that this key

»57
message reaches consumers...”

2001 Settlement Prehibitions: PCH shall not use “A request for information concerning
the Recipient’s preferences regarding characteristics of the Prize to be awarded, such as the
color of a vehicle unless:

(1) Either (a) such information is actually recorded and used by PCH or (b) the
response to the request is clearly optional, and

(2) Such request is presented in such a manner that it {a) is clearly being made of
all Recipients of the communication, (b) does not Misrepresent the Recipient’s
chances of winning, and (¢) includes the Clear and Conspicuous statement “You
Have Not Yet Won. We Don’t Know Who the Winner Is” (Section 15, p. 10)

““Clear and Conspicuous’ means readily understandable and presented in such size, color,
contract, focation, and audibility, compared to other matter with which it is presented, as to
be readily noticed and understood” {Section 10, p. 4)

Recent PCH Communications: PCH frequently presents disclosures in a manner that raises
questions concerning its compliance with the requirement that they be displayed clearly and
conspicuously. For example, when asking for the recipient’s preferences regarding prize
characteristics, PCH must “clearly and conspicuously” disclose “You Have Not Yet Won. We

* See, e. .. Exhibit AA and Exhibit BB
= Exhibit CC
% yetter from H. Low to 1. Bskovitz (Feb. 7, 2014).

# Committee on Governmental Affairs, Report to Accompany 8. 335, pg. 10,
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Don’t Know Who the Winner Is.” PCH also must make clear that the request is being made of
all recipients of the communication. Both disclosures, however, often appear in relatively small
and plain font—amidst a host of large and colorful graphics, images, and fonts.™

In addressing the Committee’s concerns regarding the “You Have Not Yet Won” disclosure,
PCH explained that the required disclosures “appear in bolded capital lefters immediately above
[the submit entry button], a location that [PCH] beheve[sj is ‘unavoidable’™ in accordance with
guidance provided by the Federal Trade Commission.”

V. CONCLUSION

Committee staft’s review of hundreds of PCH solicitations raises serious questions regarding
whether—despite its history with Congress and law enforcement—PCH is still employing much
of the very same messaging that drew the attention of Congress and law enforcement in the first
place. In the face of numerous settlement provisions aimed at eliminating any representation that
a consumer is in some way better positioned than other entrants to win or that the consumer’s
sweepstakes entry may somehow be affected by his or her history of orders from PCH, dozens of
recent PCH communications incorporate messages that may lead reasonable consumers to
believe exactly that. Recent communications also may push the boundaries of settlement
provisions dealing with representations of luck, losing previous entries, individualized attention,
and disclosures. Similarly, some communications raise concerns regarding compliance with
provisions of the Deceptive Mail Prevention and Enforcement Act. Given the shift to electronic
communication that has occurred since the passage of the Deceptive Mail Prevention and
Enforcement Act and efforts of state Attorneys General, this report concludes that it may be
appropriate for Congress to consider legislation that would better protect consumers in the realm
of e-mail and online communications.

¥ Letter from H. Low to J. Eskovitz (Feb. 7, 2014). PCH’s response r&forcnccs the chcral dec Conunission’s
March Z(H 3 Dot Com Disclosures™ Guidance (online af |
loa -revises-outine-advertising-dise]
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Report of Anthony Pratkanis Requested by the U.S. Senate Special Committee on
Aging in Regards to Marketing Efforts by Publishers Clearing House

The purpose of this report is to respond to the U.S. Senate Special Committee on Aging request to assist
in a review of recent promotional materials distributed by Publishers Clearing House. Specifically, | was
asked to lend my expertise to:

“the evaluation of the messages contained in these materials ~ as they would be interpreted by
their targeted audiences, including senior citizens—with a particular focus on messages related
to a consumer’s prospect of winning and/or suggestions that consumer should place an order.”

The Special Committee on Aging supplied a set of communications from Publishers Clearing House,
which | subsequently read and reviewed.

As way of background, | am an experimental social psychologist, having obtained my Ph.D. in social
psychology from the Ohio State University in 1984, and am currently a professor of psychology at the
University of California at Santa Cruz. My primary area of research and study is social influence and
belief formation, including mass communications, deceptive advertising, sales practices, and economic
fraud. | have authored or co-authored over six dozen scholarly articles and other publications dealing
with these and related topics. Among these publications are books entitled Age of Propaganda (2001),
which deals explicitly with mass media and the formation of belief and Weapons of Fraud {20086}, which
describes the influence tactics used by fraud criminals. In 2001, I was called as an expert witness by the
State of Oregon to testify in their case against Publishers Clearing House. The Appendix contains a copy
of my vita, which more fully sets forth my credentials and publications.

In conducting the review and assessment requested by the U.5. Senate Special Committee on Aging, |
based my findings and conclusions on the scientific work in the field of consumer behavior and on the
related field of the science of social influence (Cialdini, 1984; Pratkanis, 2006; 2007). This body of
knowledge allows us to conduct a secial influence analysis in order to specify the social influence and
persuasion tactics being used in a marketing communication and thus understand what message a
reasonable consumer is likely to take away from the communication and how consumers process
information -~ for example, a disclaimer - in the sales situation.

The following is a summary of my analysis of the Publishers Clearing House materials.

1. The use of sweepstakes as a promotional tool in marketing. Businesses sometimes use sweepstakes
to market their products. Typically, such sweepstakes are limited in duration and focus and are used to
obtain such goals as {(a) creation of a contact or mailing list {e.g., a local business running a drawing to
gather names and addresses; in such cases repeat entry is not seen as a positive) and (b} gain attention,
interest, and excitement to induce readership of an ad or a visit to a store or website {e.g., McDonald’s
Monopoly Game; HGTV’s Dream Home). The reason marketers often limit the duration and focus of
sweepstakes as a promotional tool is because, in addition to cost, sweepstakes tend to undermine the
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goal of branding — consumers read an ad, visit a store, or make a purchase because of an extrinsic
reward {sweepstakes participation} as opposed to intrinsic reasons (the quality of the brand).
Consumers obtained via sweepstakes promotions are often poor long-term prospects (see Stone, 1984,
p. 64; Hatch & Jackson, 1998, pp. 316-317).

In contrast, Publishers Clearing House uses sweepstakes extensively to promote and sell its products.
Indeed, the Publishers Clearing House brand is synonymous with “sweepstakes.” Publishers Clearing
House uses sweepstakes to gather a list of contacts who are then repeatedly asked to make more
sweepstakes entries. Publishers Clearing House continually uses sweepstakes to drive interest in their
products such as magazine subscriptions and merchandise. In such cases Publishers Clearing House uses
their sweepstakes to differentiate itself from competitors since magazine subscriptions are generally a
commodity {same offer given via multiple sources).

2. Sweepstakes and deceplive marketing proctices. A sweepstakes potentially becomes an illegal
lottery if the consumer must provide a consideration {such as money or make a purchase) in order to
enter the sweepstakes {Baier, 1983). Thus, to meet this legal requirement, businesses provide easy
mechanisms for entering a sweepstakes that do not require a purchase.

A marketing communication about a sweepstakes can also be deceptive if a reasonable consumer (those
who are targeted by the communication) understands the communication as saying or implying that a
purchase is needed to win a sweepstakes or a purchase increases the chances of winning. This would be
deceptive because a purchase does not increase the chances of winning {else it would be an illegal
lottery).

The Direct Marketing Association — the leading global trade association of businesses and nonprofit
organizations using direct media to communicate and sell to consumers -- provides guidelines for the
responsible use of sweepstakes in marketing in Articles 22 to 27 of the Direct Marketing Association
Guidelines for Ethical Business Practices. The practices encouraged by the DMA include: (a) clearly
state that no purchase is required to win sweepstake prizes and (b} do not represent that those who
make a purchase have a better chance of winning.

3. How Publishers Clearing House selis merchandise. A social influence analysis of Publishers Clearing
House's past and current marketing practices reveals four primary communication goals of their
marketing efforts.

First, Publishers Clearing House creates a sense of urgency to motivate the consumer to perform desired
actions. For example, communications from Publishers Clearing House state: “Disqualification
Warning,”; “Final & Only Call [...] Your Lifetime Prize Number is in Danger of DISQUALIFICATION!”;
“Action Required to Avoid Forfeiture”; and “WARNING! You have a recent entry on file — thank you. But
please note: failure to respond to this Notice will automatically activate this WAIVER.” These
statements encourage a consumer to take action {such as go to a web page) to prevent the loss of
something of value.
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Second, Publishers Clearing House seeks to place the consumer in “the winning moment.” In other
words, they seek to have the consumer imagine winning the sweepstakes in order to further motivate
desired actions. Publishers Clearing House does this by having a consumer sign a declaration stating
that he or she is eligible to win a prize, providing materials such as “Stay Rich Tips for New Winners,”
and supplying detailed maps along with information about local florist and hotels to suggest that the
“Prize Patrol” is coming to the consumer’s area.

Third, Publishers Clearing House’s marketing encourages customers to establish a special relationship
with Publishers Clearing House by engaging in desired activities including purchasing magazines and
merchandise. For example, one communication encourages a consumer to accept an “adjustment” that
would then put the recipient’s entry into a special category that “would be among less than 1% eligible
to win.” Another communication in the form of an Internet pop up shows an order status meter to
indicate that a consumer will derive “special customer benefits” from placing an order. Publishers
Clearing House also implies that this relationship will be monitored by Publishers Clearing House with a
communication that states: “order activity will be reviewed weekly.” One consequence of not ordering
can result in the loss of bonus points: “Order today to avoid forfeiture of your bonus points!” {with the
meaning of bonus points left vague). Another communication presents a video that calls the targeted
consumer by name and states that Publishers Clearing House's files show that the customer wants to
win; this is followed by a merchandising messaging encouraging purchase.

Fourth, Publishers Clearing House’s communications emphasizes that there is an obligation to make a
purchase as part of participating in a sweepstakes. For example, one of Publishers Clearing House’s
current marketing communications puts it succinctly: “... the Prize Patrol can continue to give away
fabulous prizes only as long as people like you take advantage of our fabulous deals!” Other
communications remind the consumer of her or his order status immediately before entering the
sweepstakes with statements such as: “Order History Review: No Order Ever Placed” and “WAIT! We
See That You ARE NOT PLACING AN ORDER!Y” Another communication places this reminder nexi to a list
of winners from the recipient’s local area: “Order today, and we will Update Your Order Status.”

4. Publishers Clearing House and past legal action. Marketers often use persuasion and social
influence tactics in a non-deceptive manner to sell their product. Marketing communication goals such
as creating urgency, imagining product benefits, and establishing relationships with consumers are
commonly used by marketers and can be used in a fair, non-deceptive manner. However, in the late
1990s, the United States Senate Committee on Governmental Affairs’ Permanent Subcommittee on
Investigations and the Attorneys General of the majority of states became concerned that Publishers
Clearing House’s marketing practices had a tendency and capacity to deceive by conveying a message
that ordering magazines and other merchandise would increase the odds of winning. For example, a
consumer may be misled to the extent that he or she is led 1o believe that a purchase is needed to
establish a special relationship with Publishers Clearing House and that those with a special relationship
would be among the sweepstakes prize winners. Thus, there is urgency to act and purchase because the
consumer is close to winning the prize {as indicated by such activities as the prize patrol lining up florists
and hotels in the area).
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As a result of their concerns, various state Attorneys General engaged in litigation against Publishers
Clearing House resulting in three settlements with Publishers Clearing House {2000, 2001, and 2010}. In
addition to monetary awards, Publishers Clearing House agreed in 2001 and 2010 to various changes in
their solicitations to consumers. Some of these requirements {among others} include: {a) prohibiting
the representations that a customer may be or may become a winner or is likely or close to winning, {b)
disallowing statements linking purchasing to winning and giving the impression that the purchaser has
an advantage in the sweepstakes, (c) proscribing messages suggesting the loss of previous entries unless
an action is taken, {d) requiring a disclosure in a clear and conspicuous manner of sweepstakes
information including a Prize Data Grid and Sweepstakes Facts (such as “Enter for free.” and “Buying
waon't help you win.”}, and {e) maintaining a demarketing program for heavy purchasers of Publishers
Clearing House subscriptions and merchandise.

From the perspective of a social influence analysis, the requirements in these agreements would help
reduce the chances that a reasonable consumer would be misled by a Publishers Clearing House
communication and thus results in a fair and level playing field for competing businesses.

5. Concluding Summary. After reviewing the documents representing Publishers Clearing House's
current marketing effort provided by the U.S. Senate Special Committee on Aging, | share the
Committee’s concern that there appears to be messages that may mislead or confuse a consumer about
her or his chances of winning a prize {imagining the winning moment}, that the consumer is receiving
special attention and has or should have a special relationship with Publishers Clearing House, and that
there may be a relationship between purchasing and winning a prize.
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APPENDIX 2

January 24, 2014

M Andrew Goldberg:
Chief Executive Officer
Publishers Clearing House
382 Channel Drive
Port Washington, NY 11050

Dear Me. Goldberg:

s thie covise of investipating the promotivn of sweepstakes, this Committee has reviewed
hundreds of maitings, including paper-and electionic mailings distributed by Publishers Clearing
House (PCHY. As youknow, in 2000, 2001,